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COMMONWEALTH OF MASSACHUSETTS
BEFORE THE
DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY

Petition of Western Massachusetts Electric Co. )
for approvad of its Trangtion Charge Reconciliation

filing for the period March 1, 1998 through

December 31, 1999.

D.T.E. 00-33

INITIAL BRIEF OF
WESTERN MASSACHUSETTSELECTRIC COMPANY

INTRODUCTION

On March 31, 2000, Western Massachusetts Electric Company (?WMECO? or
? Company?) submitted to the Department of Telecommunications and Energy (? Department?)
its Trangtion Charge Reconciliation filing for the period March 1, 1998 to December 31, 1999,
including the pre-filed direct testimony of Robert A. Baumann (Exh. WM-1).*

The Electric Industry Restructuring Act, Chapter 164 of the Acts of 1997, provided for
the recovery of Trandtion Costs (see G.L. c. 164, ?? 1A, 1B and 1G) and it aso provided that
the Department will ? audit, review and reconcile the difference between projected transition
cogts and actud transition costs? of an eectric company every 18 months after the Department
has approved a restructuring plan for the eectric company (G.L. c. 164, ? 1A).

The Department reviewed WMECO? s restructuring plan in meticulous detail over the
course of two yearsin D.T.E. 97-120. Twenty-nine evidentiary hearings were held between

September 28, 1998 and November 23, 1999 in which eeven witnesses testified for
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WMECO, five witnesses tetified for the Attorney Genera and two testified for the Division of
Energy Resources. The Department issued its 196 page Order on WMECO? s restructuring
planin D.T.E. 97-120 on September 17, 1999. Subsequently, on December 1, 1999, the
Department disposed of the Attorney Generd? s and Western Massachusetts Industrial
Customer Group? s motions for clarification and reconsideration, and, in an Order issued
December 20, 1999, approved WMECQO? s D.T.E. 97-120 compliance filing.

This proceeding, D.T.E. 00-33, dedls with only the ? true-up? or ? reconciliation? of
Trangtion Cogts for the period March 1, 1998 through December 31, 1999 that have not
previousy been resolved through settlement (asindicated in Section |1, below, a portion of the
D.T.E. 00-33 proceeding has been settled). WMECO has subsequently filed, on March 30,
2001, its Trangtion Charge Reconciliation filing for calendar year 2000. That filing is not the
subject of this proceeding.

. PROCEDURAL HISTORY

On July 11, 2000 the Department noticed this proceeding and the Attorney Genera
was the only party to intervene. At the time this proceeding was noticed, WMECO and the
Attorney Generd had entered into a June 30, 2000 partia settlement in this matter (as well as
settling in their entirety D.T.E. 97-120 (Phase 2), D.P.U. 96-8C-1, D.P.U. 97-8C-1, D.T.E.
98-8C-1 and D.T.E. 99-8C-1). The June 30, 2000 partia settlement provided that:

All matters or issues with respect to the assgnment of specific wholesdle

contracts from WMECo to Sdect Energy, Inc., which assgnments were

accepted to filing with the FERC on December 29, 1999, in Docket No.

ERO00-102, and which are now before the Department in D.T.E. 00-33, are

terminated and no longer before the Department and may not be raised in any

present or future Department proceeding, including WMECo restructuring plan
reconciliation proceedings.
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The June 30, 2000 partial settlement also provided that WMECO? s request for an inflation
adjustment for the period March 1999 through August 1999 was terminated.

On August 4, 2000, the Department approved the settlement proposed by WMECO
and the Attorney Generd, including the partia settlement in D.T.E. 00-33. Accordingly, the
issues relating to the assgnment of wholesde contracts to Select Energy, Inc. and the inflation
adjusment for March to August 1999 are settled and no longer before the Department in this
proceeding.

On October 1, 2000, WMECO submitted a filing amendment in D.T.E. 00-33
reflecting the Department? s August 4, 2000 settlement approval (Exh. WM-3). Given the
amendment to the filing, the Department re-noticed this proceeding on October 31, 2000. No
additiona parties sought to intervene.

On January 19, 2001, WMECO submitted the pre-filed testimony of John P. Stack
(Exh. WM-4). Mr. Stack is the Executive Director of Corporate Accounting and Taxes for
NU, including WMECO. The prefiled rebutta testimony of Messrs. Baumann and Stack were
filed on March 16, 2001 (Exhibits WM-5 and WM-6, respectively). Attorney Generd witness
David J. Effron submitted prefiled direct on January 24, 2001 and surrebutta testimony on April
13, 2001.

Evidentiary hearingsin this proceeding were held on May 1-3, 2001. Entered into
evidence at the conclusion of hearings were WMECO exhibits WM-1 through WM-6 and
Attorney Generd exhibits AG-1 through AG-3. In addition, data responses were admitted into
evidence. Entered were WMECO? s responses to five sets of data requests from the Attorney

General (AG-1-1to0 1-36, AG-2-1t0 2-37, AG-3-1t0 10, AG-4-1t0 4-2 and AG-5-1t0 5
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18) and one set from the Department (DTE 1-1 to 1-24). Also entered were Attorney Genera
responses to WM-1-1 through 1-43, WM-2-1 through 2-12 and DTE-1-1 through 1-4.
Finaly, the Department and the partiesissued 16 record requests at evidentiary hearings, which
have been responded to and are now part of the record.
[11.  STANDARD OF REVIEW

Under G.L. c. 164, ? 1A, areconciliation proceeding isnot an ab initio review of an
electric company? s restructuring plan. Nor is areconciliation proceeding intended to provide
adverse parties an opportunity to relitigate trangition costs aready approved by the Department
for recovery in arestructuring plan order. In addition, it is not intended to provide adverse
parties an opportunity to raise new trangtion cost issues not previoudy raised in the restructuring
plan proceeding. Rather, the object of areconciliation proceeding isthe more limited one of a
?true-up? of projected versus actual trangition costs. General Lawsc. 164, ? 1A, Satesthis
succinctly when it mandates that the scope of a reconciliation proceeding isto ? audit, review
and reconcile the difference between projected transition costs and actud transition costs.?

The Department? s rules support the limited nature of its reconciliation review. Under
220 CMR 11.03(4)(e), the Department? s review of reconciliation proceedingsisto be
conducted only pursuant to the language cited above in G.L. c. 164, ? 1A, and pursuant to G.L.
c. 164, ? 1G(a)(2). Section 1G(a)(2) providesthat ? [sluch review shall belimited to a
comparison of assumed costs and assumed mitigation to the actua costs determined through
actud mitigation.? The Department has further recognized the limited scope of reconciliation
proceedings by stating that a Department review is intended to ? ensure that the proposed

reconciliations are consstent with or substantialy comply with? the statutes, restructuring plan
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and Department precedent (emphasis supplied). Boston Edison Company, D.T.E. 98-111
(October 19, 1999), p. 4.

The limited scope of areconciliation proceeding is particularly gppropriate for areview
of WMECO? s reconciliation proceeding because the reconciliation proceeding is merdly a
follow-up to WMECO? s fully-contested restructuring proceeding, D.T.E. 97-120, in which all
parties had an opportunity to raise and explore the universe of restructuring issues. Infact, as
indicated above, in D.T.E. 97-120 adverse parties did raise and contest, to an unprecedented
degree, an enormous number of restructuring issues. The Department decided each issue after
careful deliberation.

Contrary to the restructuring law, and without providing any reference to the applicable
datutory or regulatory provisions governing the scope of reconciliation proceedings, the
Attorney Generd urges the Department to adopt awildly expansive and improper standard of
review in this proceeding (Attorney Generd Brief, p. 3). Thisimproper standard of review,
reserved for arestructuring plan review under the subsectionsof G.L. c. 164, ? 1G, would
require arditigation of the trangition cost issuesfinaized in D.T.E. 97-120. The Attorney
Generd would have the Department identify al over again ? those costs and categories of costs
for generation-related assets, investments and obligations? which may be alowed to be
recovered through a non-bypassable transition charge?? (Attorney General Brief, p. 3). Sucha
gtandard is completely at odds with the established scope of areconciliation proceeding as set
forth above. While the Attorney General may need such abroad, improper standard of review
in this proceeding in order to boot-strgp many of his arguments, that does not justify such a

standard.> In order to follow the mandate of the Legidature, the Department? s own rules and,
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importantly, the need to avoid the congtant rditigation of restructuring plansin successve

reconciliation proceedings, the Department must recognize and enforce the limited scope of

review of this reconciliation proceeding.

V.  WHEN WARRANTED, WMECO ON ITSOWN INITIATIVE HAS
ACKNOWLEDGED CORRECTIONSTO ITSRECONCILIATION
CALCULATIONSAND ACCEPTED CORRECTIONSFROM THE
ATTORNEY GENERAL.

In any proceeding with the computational complexity of thisone, it islikdly, if not

inevitable, that cartain miscal culations will occur. WMECO has not hesitated to admit when

legitimate computationa errors have been made and make appropriate changes to the

Company? sfiling. At hearings, Mr. Baumann identified seven corrections to the filing as revised

on October 1, 2000.

@

@

)

3

Inits compliance filing, WMECO will use the actud 1998 and 1999 capita
gructure in the rate of return calculation rather than the 1995 capita structure.
Asexplained on Exh. AG-IR-1-35 and Exh. AG-3-38, the revised capita
structure will decrease WMECO trangition costs by approximately $650.000.
Tr. 1, p. 11

In its compliance filing, WMECO will revise a Financid Accounting Standards
(?FAS?) 106 credit relating to the sde of fossil/hydro generation in 1999. As
set forth in Exh. AG-IR-2-6, transition costs should be decreased by $39,901
(the difference between $59,901 and $20,000) due to amisreading of a
document provided by WMECQO? s actuaries. Tr. 1., p. 11.

In its compliance filing, WMECO will correct an error that it discovered relating
to the proceeds from the 1999 fossil/hydro divedtiture. The correction means
that the proceeds from the sale will increase by $90,000 (i.e., there will be anet
decrease to transition costs of $90,000). Exh. AG-IR-1-21 (Workpaper G);
Tr. 1, p. 11.

In its compliance filing, WMECO will adjust downward its FAS 106 regulatory
asset to reflect the balance on March 1, 1998 instead of December 31, 1997.
The use of the March 1, 1998 date will reduce the balance, and therefore
reduce transition costs downward over time by gpproximately $114,000. Exh.
AG-IR-2-31, Tr. 1, p. 12.
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(4)

Q)

(6)

()

In its compliance filing, WMECO will remove $4,173,000 of unrecovered fuel
cod from its caculation of trangtion cogts. Thisisatiming issue because the
settlement gpproved by the Department on August 4, 2000 in D.T.E. 97-120
(Phase 2) et al. approves the Company? s collection of this amount. However,
as st forth in the settlement, the $4,173,000 will be collected in the
reconciliation proceeding filed in March 2001. Tr. 1, p. 12; Exh. AG-IR-1-37.

In its compliance filing, WMECO will reflect areduction to take into account a
double counting of therecovery portion of the FAS 106 asset. (Thereisno
double counting of thereturn portion relating to FAS 106.) The reduction due
to the double collection is $1,248,000. Tr. 1, p. 13. However, as Mr.
Baumann gtated, the double counting exists only in the event that the leve of
WMECO? s FAS 106 recovery is approved, should a different method be
approved the double recovery could be diminated. Tr. 3, p. 299.

In its compliance filing, WMECO will recdculate dl schedulesto remove the
impact of the origindly-filed $5.778 million inflation adjustment. Asindicated in
Section 11, above, WMECO agreed to forego recovery for the inflation
adjustment as part of the settlement gpproved by the Department in D.T.E. 97-
120 (Phase 2) et al. At hearings, Mr. Baumann tetified that athough
WMECO? sfiling was changed to remove the $5.778 million from the net
proceeds of the sde of the fossl/hydro generating facilities, there were
secondary effects of the remova that were not reflected. See, eg., Tr. 1, p.
21, lines 18-21. The compliance filing will reflect the remova of the $5.778
million on dl schedules. Tr. 2, p. 135.

In addition to the changes identified by Mr. Baumann, WMECO will correct in
its compliance filing an error it identified with respect to Tariff 7 (or T-7) Off-
System transactions. True T-7 Off-System transactions have no connection to
WMECO? s system or customers and neither the costs nor the revenues should
be recovered from WMECO? s customers. However, WMECO, on its own
initiative, identified $791,110 in revenues that were mistakenly categorized as
T-7 Off-System transactions and instead should be credited to customers.
Accordingly, WMECO? S compliance filing will show areduction of $791,110
for thisitem. See Exh. DTE-RR-13.
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V. WMECO HASFULLY COMPLIED WITH THE DEPARTMENT? S
DIRECTIVE IN D.T.E. 97-120 PERTAINING TO RECONCILIATION OF
FAS 106 BALANCES, THE ATTORNEY GENERAL? SPROPOSAL IS
CONTRARY TO WHAT HE PROPOSED IN D.T.E., 97-120, CONTRARY
TO ACTUARIAL STANDARDS, AND WOULD CAUSE NUMEROUS
PROBLEMS.

A. THE FAS 106 OBLIGATION AND THE DEPARTMENT? SD.T.E.
97-120 ORDER ARE CLEAR.

The Department considered the issue of FAS 106, post-retirement benefits other than
pension benefits, in D.T.E. 97-120. (This category of benefits pertains to medica and life
insurance benefits owed to vested employees.) Initsdecison in that proceeding the
Department explained the genesis of theissue. D.T.E. 97-120, pp. 62-64. The Department
stated that effective January 1, 1993 WMECO was required by generaly accepted accounting
principles (? GAAP?) to changeits financia book accounting method from the cash to the
accrual basisfor FAS 106. At the time of adoption, FAS 106 required that the obligation for
future benefits dready earned by current retirees and employees with past service (the
?Trangtion Obligation?) be recognized and amortized over not more than 20 years. D.T.E. 97-
120, p. 64.

Therefore, on January 1, 1993, WMECO recognized an obligation (what has been
defined above as the Trangtion Obligation) a aleve determined by the Company? s actuaries.
Tr. 1, p. 46. The Trangtion Obligation refers only to that obligation existing on January 1,
1993, which WMECO isexpensing over 20 years. Tr. 1, p. 46. Asof 1993, eighty-three
percent of those eligible for FAS 106 post-retirement benefits were retired employees.

Therefore, the Trangtion Obligation largely reflects future payments to those retired employees.
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In D.T.E. 97-120, because the verticdly integrated utility structure was being
disaggregated and a portion of codts relating to generation were to be collected through the
Trangtion Charge, WMECO dlocated a portion of the Trangtion Obligation to generation.
D.T.E. 97-120, p. 64. The Department approved thisalocation. D.T.E. 97-120, p. 66.

In D.T.E. 97-120, the Attorney Genera proposed that the FAS 106 Transition
Obligation be modified in any reconciliation proceeding to include the effect ? of any actuarial
gainsor losses associated with the [FAS 106] obligation, as of the time of each
divegtiture? (emphasis supplied). The Attorney Genera further asserted that there were
? changes to actuarial assumptions? related to certain factors that should be incorporated
(emphasis supplied). D.T.E. 97-120, p. 65. The Attorney Genera aso wanted the Trangtion
obligation to reflect ? actuarial gains and losses? (emphasis supplied). 1d. The Company
agreed that it would reconcile the FAS 106 balances based on ? infor mation available from
itsactuaries’ (emphasissupplied). Id.

The Depatment? s decision in D.T.E. 97-120 adopted the position of the Attorney
General and WMECO that FAS 106 balances should be ? derived from an ? actuarial study?
(emphasis supplied) (p. 66). Theimportance of basing the FAS 106 obligation on an actuaria
dudy is st forth in the Department? s Order. The Department stated that there is a potential for
ggnificant swingsin thered cost of the FAS 106 obligation because medica codts, inflation and
discount and investment rates are not known with any certainty in advance. 1d. The
Department notes that the ? Actuarial Standards Board has stated that the characteristics
inherent in the FAS calculation assure substantial variation between expected and actud results?

and therefore it isimportant that the determination of the FAS 106 benefit obligations ? should
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include the effect of actuarial gainsand losses? (emphasis supplied). Id.

The Department explained how it wants FAS 106 treated and, as shown below,
WMECO has complied with this trestment in its filing.

B. WMECO HASCOMPLIED WITH THE DEPARTMENT? SORDER

IN D.T.E. 97-120 BY UPDATING THE FAS 106 OBLIGATION
BASED ON AN ACTUARIAL STUDY OF GAINSAND LOSSES.

In this proceeding, WMECO has done exactly asingructed in D.T.E. 97-120. It has
relied on the respected actuarid firm Towers Perrin to caculate the change in the FAS 106
benefit obligation updated as of the date of the sale of fossl/hydro facilitiesto CEEMI on July
23,1999. Exh. AG-1-5, p. 2.

Mr. Stack testified that he was in close contact with the actuaries, and he fully explained
the process by which the actuaries determined the adjustment to the FAS 106 calculation. Tr.
2, pp. 176-179. First, Mr. Stack stated that there is the change to the accumulated post-
retirement benefit obligation (? APBO?) to consider. There are two piecesto this. Theinitial
changeis that some employees leave the Company sooner than anticipated and receive benefits
sooner than the actuaries origindly anticipated. This factor causesthe APBO to increase (i.e,, it
isanincreased cost to WMECO). The offsetting factor is that there are employees that leave
the Company who are not vested in post-retirement benefits and that causes the APBO to
decrease (i.e., adecreased cost to WMECO). Tr. 2, pp. 176-177. When these two pieces
are put together the gain (or decreased cost to the Company) is $166,073 (the $213,413
APBO in Column 3 minus the $47,370 in Column 4) (Exh. AG-IR-2-6, p. 3).

Second, there is an acceleration of the Trangtion Obligation, which is an expense (an

added codt to the Company). Rather than amortizing a certain amount over 20 years, it had to
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be recognized immediately because certain employees left the Company. Tr. 2, p. 178. This
amount is $152,452. Exh. AG-IR-2-6, p. 3.

Third, there is one piece to the Company? s caculation that overstates the benefit to the
Company (i.e., reflects areduction in FAS 106 costs) by recognizing a benefit that does not
redly exist and that isincongstent with accounting rules. Tr. 2, p. 178. That pertains to the one
employee that was vested in the Company? s pogt-retirement plan that |ft the Company to
work with CEEMI. The fact that the employee went to work with CEEMI has no impact on
WMECO?s Trandtion Obligation or the benefits earned by the employee since 1993 (i.e,
WMECO remains responsible for paying this individua? s post-retirement benefits). Tr. 2, p.
189. However, WMECO determined that it would treat the employee? s departure as if it was
a? stlement?; that is, treat it as if WMECO did not have any future obligation to this
employee® Tr. 2, pp. 184, 191. Thisis not a settlement under GAAP accounting and therefore
recording of unrecognized gains should not take place, but it was l&ft in the Company? sfiling
because it is not amaterid amount and the Company is not formaly requesting to diminate it at
thistime! Tr. 2, pp. 174, 186. The adjustment for the departed employee amounts to
$46,310. Exh. AG-IR-2-6, p. 3.

Accordingly, the actuaries, putting together the factors shown above ($166,043 minus
$152,452 plus $46,310) show aFAS 106 gain (which trandates into a reduction of trangition
costs) of $59,901. Id. Thisisthe net changein FAS 106, as determined by Towers Perrin,

and the amount the Department should approve as the FAS 106 adjustment in this proceeding.

! However, Mr. Stack testified that ? [a]s we get further on and we? ve got more employees leaving
the plan, like with the Millstone sale, that will be material? and WMECO will not be able to continue to
reflect the elimination of coststhat are not truly eliminated. Tr. 2, p. 186.
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Any other adjustment should be rejected as contrary to the true costs that WMECO continues
to bear with respect to FAS 106.

C. THE ATTORNEY GENERAL? SFAS106 PROPOSAL ISFATALLY
FLAWED.

There are anumber of reasons that the Attorney General? s proposdl is flawed but as an
initid matter it must be emphasized that the Attorney Generd has not even followed its own
proposd in D.T.E. 97-120. There he agreed that any reconciliation should be based on
actuaria gains or losses and actuaria inputs. D.T.E. 97-120, p. 65; see Subsection A, above.
The Attorney Genera? s proposal must be rejected for that reason and the reasons set forth
below.

1. The Attorney General? sPlan Fails To Comply With The
Department? s Order.

Firgt, the Attorney Generd? s proposal must be rejected because it does not comply
with the Department? s requirement that any new FAS 106 balance take into account ? actuarial
assumptions related to cost escaation rates, discount rates, and other inputs to the
determination of the FAS 106 benefit obligation.” D.T.E. 97-120, p. 66. Mr. Effronisnot an
actuary or familiar with the most basic actuarid principles and has made no attempt to take into

account the actuaria inputs required by the Department. Tr. 2, pp. 206, 240.

2. The Attorney General? s Plan Improperly RaidsWMECO? s
FAS 106 Fund, Causing Numerous Problems Including The
Volatility The Department Found Must Be Avoided.
Congistent with his disregard for actuariad principles and the Department? s principles,
Mr. Effron seeks to take amajor portion of WMECO?s FAS 106 ? unrecognized net gain? to

effect an immediate short-term credit to the FAS 106 obligation. Exh. AG-1, pp. 12-13; see,
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also, Subsection 3, below.

Thismethod, however, falsto follow actuarid rules for computing the FAS 106
balance, thus violaing the Department? s stated interest in avoiding volatility. D.T.E. 97-120, p.
66. Just because thereis an unrecognized gain today does not mean that the vaue of the fund
will not drop tomorrow, wiping out that unrecognized gain. In addition, just because the
investment gains were much better than expected in the years leading up to 1999 does not mean
they will not be much less than expected in subsequent years. Tr. 2, pp. 179-180, 190-191.
Actuaries are employed in this area to help ensure that there are sufficient amounts in the fund to

account for these fluctuations.

Importantly, one effect of sphoning off millions of dallars from the unrecognized gain in
an actuarialy improper fashion isthat it dmost certainly means a some point rates will have to
be increased in order to collect back those millions. In other words, the FAS 106 obligation is
subject to much more volatility when improper reductions are made because counterbaancing
dragtic future adjustments will need to be made to restore the fund to its proper level (that is,
restore it to the level needed to pay the obligations associated with the post-retirement benefits).

Tr. 2, p. 191. The Department has stated in no uncertain terms that volatility is to be avoided
and for this reason the Attorney General? s raid on WMECO? s FAS 106 unrecognized gain

must be regjected.

A closdy-related problem with the Attorney Generd? sraid isthat it assumesthat a
ggnificant level of costs have vanished, when that Smply is not the case. FAS 106 costs

remain, as calculated by the Company? s actuaries. Apart from the $59,901 identified by
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WMECO, the Company has dl the same costs that it had prior to the Towers Perrin? s
actuarid reevaduation. That is, gpart from the $59,901, WMECO has dl the same financia

obligations to its active and retired employeesthat it did previoudy.

3. TherelsNo Underlying Rationale To Support The Superficial
? Consistency? Of Using The Percentage Allocation To
Generation To Calculate A Customer Credit.

The Attorney Generd attempts to cover over the fundamentd errors he has dready
made by suggesting that dl heis doing is dlocating the unrecognized gain in the same percentage
as the Company did when it dlocated the Trangtion Obligation to generation in the restructuring
plan proceeding. Exh. AG-1, p. 12. The Attorney Generd is mistaken in his use of the

alocation percentage.

Pursuant to restructuring, there was a need to disaggregate costs that had previously
been aggregated, and the Company arrived at a certain dlocation based on a count of then-
current employees engaged in generation compared with the total number of employees. Tr. 2,
p. 175. Thisdlocation did not change the amount that needed to be collected pursuant to the
Trangtion Obligation, it merely broke it into two pieces. A portion was to be collected from
distribution and a portion from generation. As the costs associated with FAS 106 are incurred
they are reflected in the Company? s accounts. The correct way to do thisisto reflect red
eliminated cods (i.e., costs that actuaries agree are avoided) from the distribution and
generation portions. It isimproper to assume, as the Attorney Generd has done, that the FAS
106 unrecognized gain can be immediately credited to customers without any evidence that any

costs have been diminated. Ultimately, the FAS 106 cogts in their entirety have to be collected
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and the collection should proceed based on an actuaria determination of the codts. Tr. 2, p.
188, 192. The Attorney Genera? s position on the dlocation of the unrecognized gain to the

Trangtion Chargefalsthistedt.

With respect to the relationship between generation and distribution rates, Mr. Effron’ s
proposa dso fails to recognize the need to avoid cogt-shifting between distribution-collected
Trangtion Obligation and generation (Trangtion Charge)-collected Trangtion Obligation. The
FAS 106 costs have to be collected at some point from WMECO? s customers, either through
digtribution or generation rates and the Department gpproved an dlocation between distribution
and generation in D.T.E. 97-120. Tr. 2, p. 188. To the extent collection is diminished or
eliminated from the generation component, it will have to be collected from the distribution
component, thus violating the allocation approved by the Department. In order to avoid cost-
shifting, the approximately one-fourth of the Trangtion Obligation being collected through
generation-related rates should be based on the same actuarialy sound basis asthe
goproximately three-quarters of the Trandtion Obligation that is being collected through

distribution rates. Tr. 2, p. 188.

4. The Attorney General? s ? Method? |sNot Consistent With
Accounting Rules, And This Inconsstency Will Harm WMECO
And Its Customers.
In addition to its other difficulties, Mr. Effron? s proposdl isinconsistent with accounting
rules because it attempts to capture immediately the unrecognized gain. Reducing the Trangtion
Obligation in this way violates accounting rules because accounting rules require amatch

between obligations and expenses. Tr. 2, p. 179. When there isamismatch, as there would be
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here, the Company would have to take the significant step of reflecting a write-off, which would
harm the Company financialy. Tr. 2, p. 179; Tr. 3, p. 315. AsMr. Stack testified, ? If we
were directed to follow amethod that would result in Sgnificantly different pension or post-
retirement benefit expense? we would have awrite-off, which would present a problem for
WMECo asit relates?to investors, and the rippling effects that would cause?. Tr. 3, p. 315.
Accordingly, not only is the Attorney Generd? s proposa improper, it would cause financia
problems for WMECO, and through the ? rippling effect? , problems for WMECQO? s

customers.

D. THE ATTORNEY GENERAL? SBRIEF SHEDSNO LIGHT ON THE
FAS 106 | SSUE

The Attorney Generd? s Brief sheds no light on the proper treatment of the Transition
Obligation and merely repests in a somewhat digointed fashion the points that have been
addressed above. While the points in the Attorney General? s Brief have been covered in
subsections B and C, above, WMECO will respond to two assertions that are particularly
lacking in support.”

Firdt, the Attorney Generd daimsthat actuaria studies show the ? origind estimate? of
FAS 106 obligation to be overstated. Attorney Generd Brief, p. 9. Thereis no explanation of
what the ? origind estimate? means. WMECO has submitted the only actuaria study in this
proceeding and it does not show the ? origind estimate? , whatever that is, to be overstated.
Exh. AG-IR-1-5. Moreover, it isimproper for the Attorney Generdl to try to cite WMECO? s
actuarid report for his position, when hiswitnesses? proposd is the complete antithesis of any

actuarid analyss. However, WMECO is happy to have the Attorney Genera agree that the
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actuaria study isimportant to thisissue. The report completely supports WMECO? s position
on the FAS 106 credit and it should be relied upon.

Second, the Attorney General? s Brief addresses Mr. Effron? s claim that aFAS 106
credit should be made for NUSCO. Consstent with his proposal to credit phantom savings,
Mr. Effron adds a dollar amount of credit, which he attributes to NUSCO. Attorney Generd
Brief, p. 9. No credit should be given for NUSCO employees because the fact is that no
NUSCO employees were affected by the July 23, 1999 fossil/hydro sde. Cite. The phantom
savings that Mr. Effron gppliesto NUSCO is smply another illudration of the infirmities of the
Attorney General? s argument and why it should be rejected.

E. CONCLUSION

The Department specified that the manner in which the FAS 106 obligation was to be
treated in its Order in D.T.E. 97-120 was through an actuaria andysis of dl the factors,
including a number relaing to the Sgnificant uncertainties regarding the ultimate cost to
cusomers. WMECO complied with this Order by obtaining an actuaria study from Towers
Perrin weighing al these factors, and arriving at an proper adjustment to the FAS 106 baance.

The actuaria report did not show amagjor adjustment to the FAS 106 bal ance because there
were no large net reductionsto WMECO? s FAS 106 costsin the new anadlysis, which takes
into account the divestiture of the fossil/hydro sde.

The Attorney Generd? s proposa, on the other hand, rests on an immediate raid of the
FAS 106 unrecognized gain, ignoring the fact thisis incongstent with the actuarid studies and
ignoring the problems, including voldility, thiswill cause later. Based on the Department? s

directivesin D.T.E. 97-120 and the record in this proceeding, the Department must approve the
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actuarially-based method proposed by the Company and reject the Attorney Generdl? s

defective proposal.

VI. WMECOHASCOMPLIED WITH THE DEPARTMENT? SDIRECTIVE IN
D.T.E. 97-120 WITH RESPECT TO THE EFFECT OF THE FOSSIL/HYDRO
DIVESTITURE ON THE COMPANY? SFAS 87 PENSION OBLIGATION;

THE ATTORNEY GENERAL? SPROPOSAL ISACTUARIALLY
UNSOUND AND OTHERWISE DEFECTIVE

A. IN D.T.E. 97-120, THE DEPARTMENT REQUIRED THAT AN
ADJUSTMENT TO THE COMPANY? SPENSION OBLIGATIONS
SHOULD BE REFLECTED AS OF THE TIME OF ASSET SALE.
In D.T.E. 97-120, the FAS 87 pension obligation was treated very differently from the
FAS 106 podt-retirement benefits obligation. While the FAS 106 obligation was alocated
between distribution and generation, that was not the case with respect to the FAS 87 pension
obligation. D.T.E. 97-120, p. 70. The FAS 87 pension obligation remained entirely in the
distribution component of rates. D.T.E. 97-120, pp. 70-71. Apart from rgecting the Attorney
General? s proposa that the pension value should be calculated by a? corridor? method, the
Department in D.T.E. 97-120 found only that ? consstent with its policy of unbundling the
generaion component, it is appropriate to recognize in the trangtion charge the effect of the
divestiture on the Company? s pension obligation a thetime of sde? D.T.E. 97-120, pp. 71-
72. Thisisexactly what the Company has done and no other proposd in this proceeding
complies with the Department? s Order.
B. WMECO HASCOMPLIED WITH THE DEPARTMENT? S
DIRECTIVE BY COMMISSIONING AN ACTUARIAL STUDY

PERFORMED BY EXPERTS; THE CREDIT TO CUSTOMERSIS
$1,753,839.
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In response to the Department? s decision in D.T.E. 97-120, WMECO engaged
actuarial experts, Hewitt Associates, LLC, to adjust WMECQO? s Transition Costs for pension
creditsasaresult of the divegtiture of the fossil/hydro units. Exh. AG-IR-1-5, p. 4. The
actuaries performed a straightforward analysis set forth on page 4 and 5 of Exh. AG-IR-1-5,
with caculations shown on page 7 of that exhibit. As shown there, the actuaries took the
projected benefit obligation (? PBO?) for the approximately 1338 WMECO active or retired
employees digible for penson benefits and updated it from January 1, 1999 to the date of
divestiture (July 23, 1999). Exh. AG-IR-1-5, pp. 4, 7. When the PBO is adjusted for the
effects of the divedtiture, reflecting the fact that the penson obligation for the employees is better
known, the resullt is a credit of $1,753,839 (shown below the last row of the table on page 7).

This study isthe only actuaridly developed caculation of the adjustment to the trangition
charge for pension expensein this proceeding,® and represents the best judgment of the expert
actuaries in determining the adjustment to be made to the Trangtion Cogts given the directivesin
the Department? s D.T.E. 97-120 Order.

C. THE ATTORNEY GENERAL? SFAS 87 PROPOSAL SUFFERS

FROM EVEN MORE INFIRMITIESTHAN HISFAS 106
PROPOSAL.

1. The Adjustment To The FAS 87 Pension Obligation Must Be
Performed According to Actuarial Principles.

Asisthe case with FAS 106, an adjustment to a FAS 87 pension obligation must be
done according to actuarid principles. It is exceedingly easy for the Attorney Generd to ignore
these principles and raid WM ECO? s unrecognized pension gain ($70,736,000), resultingin a

huge FAS 87 offst to the Trangtion Charge (see Exh. AG-1, Exh. DJE-1, p. 3). (Even then,
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however, the Attorney General? s witness cannot seem to come up with a consistent number
(see Exh. DJE-1, p. 3, ($10,495,000) versus the amount shown on Exh. DJE-1R, p. 3
($6,941,000)). But it isnot appropriate to do so. The caculaion of a penson obligation falls
squardly in the province of actuaries and no credence should be afforded an analysis that,
among other problems, is completely uninformed as to actuaria concepts and that has been

assembled by someone completdy unfamiliar with actuaria andysis. Exh. WM-5, pp. 8-9.

2. In Other CasesMr. Effron Has Testified That A FAS 87 Pension
Adjustment Must Be Made Based On Actuarial Analysis, Thus
Under cutting His Proposal Here.

Attorney Genera witness Effror? s proposal to adjust the FAS 87 pension costs based
on hisown caculation in this proceeding is a odds with his testimony in prior proceedings. In
those proceedings, he testified that FAS 87 costs should only be adjusted based on actuaria
studies? such as the one WMECO has commissioned. In Potomac Electric Power Company,
Case No. 8315 (February 1991), Mr. Effron stated in response to a question asking how

pension expenses should be determined that:

| recommend that the latest actuaria study available be used for the purpose of
determining the pension expense to be included in the cost of service. Inmy
opinion, the actuaria study represents the best basis for estimating the normal
periodic pensgon cost. Many factors affect the determination of the net penson
cog, and without a complete actuarid study, it is difficult to estimate how the
changes taking place from time to time will affect the period pension cost to be
recognized by the Company [p. 28]. [Exh. DTE-RR-14(h).]

Mr. Effron expressed the same opinion more recently. In Application of Virginia
Natura Gas, Case No. PUE960227 (February 18, 1997), he again stated in his pre-filed

testimony that pension expense should be based on the ? latest available actuaria study? (p.
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15). Exh. DTE-RR-14(p).

Accordingly, the Attorney Generd is advocating a pogition in this case (pension expense
should be adjusted without an actuarid study) that his own witness has contradicted in prior
testimony (pension expense should be adjusted based only on an actuarid study). Given Mr.
Effron’ s contrary testimony in prior cases, the Department should reject the Attorney Generdl? s
proposa here.

3. The Attorney General? s Allocation Of Pension Costs To
Generation Has No Proper Bass.

As indicated above, the Department in D.T.E. 97-120 did not dlocate any portion of
the FAS 87 pension balance to generation. Thus, FAS 87 pension baances are considered
only in distribution rates. D.T.E. 97-120, pp. 69-71. Now the Attorney Genera has proposed
that unrecognized pension gain be alocated to generation based on a FAS 106 dloceation.

Firg, the Attorney Genera provided no evidence to demondtrate that any pension alocation to
generation, if an alocation were to be warranted, should be the same as the FAS 106
dlocation. Second, any dlocation to generation fliesin the face of the D.T.E. 97-120

proceeding which, asis stated above, there was no allocation of FAS 87 to generation.

The Department should not adjust distribution balances in a proceeding dedling
exclusvely with Trangtion Codis (that is, generation-related costs). Pension balances, which
areincluded in distribution rates should be dedlt with when those rates are under consideration.
To do otherwise improperly ties generation to didtribution. If, for example, FAS 87 distribution
balances are improperly affected in this proceeding, the Company could be forced to filea

generd digtribution rate case in response to that result. This would be an unduly confusing,
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inefficient way in which to proceed.

In sum, the Department should reject the Attorney Generd? s attempt to adjust FAS 87
pension balancesin the Trangition Charge when the FAS 87 balance is a digtribution rate issue.
The Department”? s only adjustment to FAS 87 in this proceeding should be in accordance with
the Department? s directive that the Trangition Charge recognize ? the effect of the divestiture on
the Company? s pension obligation & thetime of sde?. D.T.E. 97-120, p. 71. That is exactly

what WMECO has done.

4. The Attorney General? sRaid Of The FAS 87 Pension Balance
Should Be Rejected

The Attorney Generd advocates raiding the pension fund by stripping away the tota
unrecognized net gain to caculate the amount that should be credited to customers immediately.
Thisis an improper and dangerous proposal. As stated in WMECO? s discussion of the FAS

106 Trangtion Obligation, such atactic will only set the stage for volatility in what customers
must pay for pension cogts, without saving customers one dimein the long run (see Section
V.C.2). Thefact that thereis an unrecognized gain as of July 23, 1999 is a positive
development but it does not tell us where the fund stands today or where it will stland over time.
Just asit is foolhardy to assume that a company? s stock vaue will remain a a historic high, it is
foolhardy to assume that the pension fund will continue to earn the high returns experienced in
the mid-to late 1990?s. Almost inevitably, there will be a downturn (in fact, areduction in the
unrecognized gain may have aready occurred subsequent to the July 23, 1999 study date),
which will reduce the value of the penson fund. Therefore, it isimportant thet a sufficient

baance be maintained in the fund now.
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Aswith the Attorney Generd? s proposed raid on the FAS 106 balance, the
Department should recognize the falacy in the Attorney Generdl? s suggestion that pension costs
have dramaticaly diminished asa result of the fossl/hydro asset divedtiture. That is Smply not
the case. Even for those employeesin the sold group, WMECO retains the obligation to pay
these employees’ pensions. Exhibit. AG-IR-1-5 shows that overal pension costs have

changed very little between January 1, 1999 and July 23, 1999.

5. The Attorney General? s Proposal |s Harmful To Customers
Over Time.

The Attorney General makesit sound like his proposd is more beneficid to customers.
That isnot correct. Customerswill receive credit for everything in the pension fund over time as
aresult of asset divedtiture and in digtribution rates. Tr. 2, pp. 187-188. The only differenceis
that the credit will be flowed back in an actuarialy consstent manner as actud pension costs

become known, and volatility will be diminated or grestly diminished.

D. THE ATTORNEY GENERAL? SBRIEF ADDSNOTHING TO HIS
ARGUMENT.

The substance of the Attorney Generd? s arguments has been responded to in
subsection C, above. The Company offers the following additional comments based on specific
language in the Attorney Generd? s Brief:

1. The Attorney General Has Failed to Explain Why An Actuarial
Analysis Based on Costs Should Not Be Used.

The Attorney General admits that WMECO? s calculation of the credit to the transition
charge is based on a study done by actuaria experts, Hewitt Associates. Attorney Generd

Brief, p. 10. Having (a) made that admisson, (b) offered a selective, mideading quote from
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D.T.E. 97-120 (which leaves out the key words ?it is gppropriate to recognize in the transition
charge the effect of the divestiture on the Company? s pension obligation a the time of sale?),
and (c) failed to provide any further andysis, the Attorney General somehow legpsto the
conclusion that the Company? s method must be rejected. Attorney General Brief, p. 11. As
shown by the Company above, nothing could be further from the truth. The Company? s

method is the only one that has any bassin actuaria science and redlity.

2. The Absurdity Of The Attorney General? s Adjustment For One
Employee Demonstrates The I nvalidity Of His Proposal.

In the course of its proposd, the Attorney Generd states that a pension balance
adjustment should be made for one more employee. The Attorney General agrees that
WMECO remains responsible for paying this employee? s vested pension benefits. However,
the Attorney Generd then indicates that the penson fund should be adjusted downward for this
one employee by over $800,000. Attorney Genera Brief, p. 12. This adjustment showsthe
absurdity of the Attorney General? s proposal. If, under his theory, the pension fund obligation
should be adjusted downward by more than $300,000 for one employee for whom WMECO
isdtill responsible, it is obvious that the Attorney General? s proposal will soon bankrupt the
fund. WMECO has 1,338 active and retired employees eligible for pensons (Exh. WM-5, p.
10), and WMECO? s pension fund had only afair market value of alittle over $200 million on
July 23, 1999 (Exh. AG-IR-1-5). Either the Attorney Genera? s proposal is flawed or thereis
not nearly enough money in the fund and WMECO should be collecting far more from

customers than it does now.

3. The Attorney General? s Assertion That WMECO? s Actuarial
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Study Did Not Take Into Account Unrecognized Gains And
Losses And Other Factors|sDirectly Contradicted By The
Language In The Study.

The Attorney Generd further aleges that WMECO? s actuaria study bears no
relevance to FAS 87 actuarid gains, did not take into account the ? unrecognized trangtion
obligation, prior service cost, and the unrecognized gains and losses existing at the time of
divestiture? and that no ? hypothetical? study like WMECQO? s can be adopted. Attorney
Generd Brief, pp. 12-13. This assertion is completely wrong, as shown on WMECO? s
actuarid study, Exh. AG-IR-1-5. The first column of page 7 of that document shows that the
expert actuaries took into account the ? unrecognized gain and loss?, the ? prior service cost?
and the ? funded status? (unrecognized obligation), among other factors, in caculating a pension
fund credit. Thisdlegation of the Attorney Genera, completely contradicted in the record, is
unfortunately consistent with a number of his other contentions on thisissue. The Attorney

Generd? scdlaim istotaly mistaken and should be rejected.

4, The Attorney General? s Contention With Respect to NUSCO
Completely Missesthe Mark.

The Attorney Generd raises an issuein his brief which again demongrates the weskness
of his non-actuarial method (pages 14-15). He claims that although no NUSCO employees
were affected by the sale of the fossil/hydro assets that WMECO should provide a pension
credit relating to NUSCO, in an amount amost as large as the entire credit caculated by the

expert actuaries. Attorney Genera Brief, p. 15.

Mr. Baumann explained why the Attorney Generdl? s method isincorrect. He stated,

without contradiction on the record, that ? no NUSCO employees were transferred? or
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otherwise affected by the fossil/hydro asset sde. Exh. WM-5, p. 14. He stated, therefore, that
no alocation of the pension credit based on NUSCO was proper. Mr. Baumann put NUSCO
in the same category as Northeast Nuclear Service Company (NNECO), another service
company for which the Attorney Generd agreed no dlocation was warranted. Exh. WM-5, p.

14.

It istrue that the Department in D.T.E. 97-120 stated that appropriate dlocations
related to NUSCO and NNECO should be reflected as credits to the pension obligation.
D.T.E. 97-120. p. 71. That does not mean, however, that for an asset divestiture in which no
NUSCO or NNECO employees were involved that there are any appropriate allocations.
Future divestitures may involve NUSCO or NNECO and there may be dlocationsthat are
gppropriate as aresult of those sdles. That is not the case in this sale and no allocations are
appropriate.

5. The Attorney General? s Proposal Is Contrary to D.T.E. 97-120.

Finally, with respect to FAS 87, the Attorney Generd makes the unbelievable assertion
that the Company has not, and cannot, assert the Attorney Generdl? s FAS 87 scheme devised
by Mr. Effron isinconsstent with the Department? s order in D.T.E. 97-120. Attorney General
Brief, p. 15. On the contrary, that is exactly what Mr. Baumann and Mr. Stack have testified to
and what the evidentiary record in this proceeding shows. The Company has consigtently and

repestedly taken issue with the completely flawed proposal proposed by the Attorney Generd.

E. CONCLUSION

In this proceeding, the Attorney Genera requests that a huge adjustment be made to the
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WMECO? s FAS 87 distribution pension balance. But, the Attorney Generd has produced no
actuarid study to judtify this adjustment and it isimproper to make an adjustment in the absence
of astudy. In addition, an adjustment to the unrecognized gainin WMECO? s FAS 87
balancesis an adjustment to distribution rates and no such adjustment is gppropriate to a
Trangtion Charge reconciliation (generation cost) proceeding. In addition, the effect of the
Attorney Genera? sraid on WMECO? s FAS 87 unrecognized gain is likely to cause customers
problems because, for example, it could lead to voldtility in the pension costs or gains that
customers see or necesdtate a generd distribution rate case.

WMECO, on the other hand, has followed precisdly the Department? s direction in
D.T.E. 97-120. It has produced an actuarid study that shows how pension baances are
affected by the fossil/hydro divestiture and has credited that amount to customers. Apart from
the amount o credited in generation due to divegtiture, customers are getting the full credit of
pension ba ances through digtribution rates. Thisisthe only appropriate proposd in this
proceeding and the Department should approve the Company? s proposal.
VIlI. INCLUSON OF THE INVESTMENT TAX CREDIT ASAN OFFSET TO

TRANSITION COSTSISA VIOLATION OF INTERNAL REVENUE

SERVICE RULES, PLAIN AND SMPLE; WISHING THE RULESWERE
DIFFERENT DOESNOT MAKE IT SO.

A. WMECO HASPRESENTED THE ONLY HONEST EVALUATION
OF THE ITC RULES.

In his rebutta testimony, Exh. WM-6, Mr. Stack cogently sets forth the devel opment
and status of investment tax credits (?ITC?). Hetegtified that ITC were tax credits provided

to WMECO and other companiesin connection with certain of thelr investmentsin generation
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facilities. Congress discontinued the accrua of ITC in 1986. Exh. WM-6, pp. 2-3. Theissue
pertaining to ITC in this proceeding is whether the amortization of ITC rdating to the
fossl/hydro assets sold in 1999 is dlowed as areduction in rates under the Internal Revenue
Code.’

Mr. Stack, who isthe chief tax accounting officer for the NU system and was
previoudy a partner a Arthur Andersen LLP, testified persuasively that areduction to rates
would result in negative consequences to WMECO and its cusomers. Fird, thereisno
question that the ITC relatesto the fossl/hydro assets that were sold. Exh. WM-6, p. 3.
Second, Mr. Stack states that Section 46(f) of the Internal Revenue Code contains the
normdlization requirements for ITC and that section 46(f) requires I TC to benefit regulated rates
?ratably? over the life of the assat. Exh. WM-6, pp. 3-4. The key word, according to Mr.
Stack isratably. It isdefined asthe ? period of time used in computing depreciation expense
for purposes of reflecting operating results in the tax-payers regulated books of account. Once
an asset is sold, the ratable period of time over which an asset is depreciated ceases.? Exh.
WM-6, p. 4. Accordingly, based on Mr. Stack? sinformed opinion, ? continuing to provide
customers with the benefit of ITC amortization related to an asset that has been sold would be
anormdization violation? under the Internal Revenue Code and the credit should not be
returned to customers. Exh. WM-6, p. 3.

WMECO? s and NU? s position on ITC, as set forth by Mr. Stack, has been
consstently expressed to the Department previoudly, from the time WMECO was ordered to
divest itsfosdl/hydro generating assets as aresult of the Electric Utility Restructuring Act

(Chapter 164 of the Acts of 1997), to the time the Department was considering the divestiture
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of WMECO?s generating assets. In D.T.E. 97-120, WMECQ? s restructuring proceeding,
WMECO stated in response to an Attorney General dataresponse: ? upon disposition of the
fossl/hydro generating assets, WMECO will cease crediting customers (through the trangition
charge) for the fossil hydro portion of Accumulated Deferred I TC as continuing to credit would
violate the ITC normaization rules’ . Exh. AG-IR-2-32 (containing WMECO response to AG-
IR-5-65in D.T.E. 97-120). In addition, Mr. Stack has smilarly testified in other states that to
credit customers would be a normaization violation. New Hampshire, a state that has ruled on
the issue, has agreed with Mr. Stack that it would be an ITC violation to continue to provide
ITC creditsto customers. Tr. 1, p. 78; Exh. DTE-RR-4; Exh. AG-IR-5-9.

Apart from the language of the Internal Revenue Code supporting Mr. Stack? s
determination, his position that providing such a credit would be a normalization violation is
supported fully by severd of the IRS? s Private Letter Rulings (? PLRs?). A PLRisa ?written
statement issued to the taxpayer by the nationd office [of the IRS] that interprets and gppliesthe
laws to the taxpayer? s specific set of facts.? Tr. 2, p. 227. The nationd office of the IRS
assignsto an assstant chief counsd the task of responding to PLR requests. Tr. 2, pp. 227-
228.

In Exh. AG-IR-2-32, Mr. Stack attached PLR 8745005, issued by the IRS in August
1987. That PLR, involving avery smilar set of factsto that presented in this proceeding,
concludes by stating thet:

Inthis case X [the party requesting the PLR] has sold the assets that generated

the investment tax credit and, as a result, the asset for which regulated

depreciation expense for which Y [the entity that regulates X] computes X? s

cost of serviceisno longer available. Consequently, no portion of the related
unamortized accumulated deferred investment tax credit remaining at the date of
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the sale of Z [the assets being sold] may be used to reduce X? s cost of sarvice.

Any question that the IRS may have changed its interpretation of the law since 1987 is
put to rest by the most recent PLR on the subject from the IRS, PLR 105884-99, issued on
October 26, 1999. In language that could not be any clearer, in a case whose facts are
remarkably smilar, if not identical, to those presented here, the IRS dtated:

Hence, in each of the three rulings requested by Taxpayer [Southern Cdifornia
Edison Company], there would be a normdization violation if the remaining
unamortized ADITC [accumul ated deferred investment tax credit] and ARAM
[average rate assumption method] benefits balances (or a proportionate part
thereof) exigting a the date of sde are returned to ratepayers by amortizing
those amountsina TCBA [Trangtion Cost Baancing Account]. Since
Taxpayer has sold the assets that generated the ADITC, the asset for which
regulated depreciation expense is computed is o longer available.
Consequently, no portion of the rdlated unamortized ADITC remaining a the
date of sde may be returned to ratepayers by amortizing those amountsto a
TCBA [Exh. WM-6, Attachment, p. 7].

In his rebuttal testimony, Mr. Stack aso laid to rest any possibility that the IRS dlows a
company to credit ITC to cusomers indirectly when it cannot do it directly. He testified that the
IRS normalization rules ? look beyond the form of ratemaking; they ook to the substance. A
normalization violation occursif aregulator directly or indirectly provides cusomersthe ITC
benefit related to plant that has been sold.? Exh. WM-6, p. 5. Specificaly, Mr. Stack quoted
Section 1.46-6(b)(4)(i), (ii) and (iii) of the IRS regulations providing that:

cost of service is considered to have been reduced by reason of dl or aportion
of ainvestment tax credit if such reduction is made in an indirect manner. Under
regulation section 1.46(b)(4)(ii), one type of such indirect reduction isany
ratemaking decison in which the credit istreated as operating income
subject to ratemaking regulation? . According to 1.46(b)(4)(ii), a second
type of indirect reduction isany ratemaking decision intended to
achieve an effect similar toadirect reduction to cost of serviceor
ratebase. In determining whether aratemaking decison is intended to achieve
this effect congderation is given to dl the rlevant facts and circumstances of
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each case?? Exh. WM-6, p. 7 (emphasis supplied).

Based upon the foregoing information and based on his generd expertise in the tax and
accounting areas, Mr. Stack has concluded that any attempt to flow back ITC creditsto
customers relating to the sold fossil/hydro assets would violate the tax laws.? Tr. 1, p. 72.
Accordingly, in any tax return that he files that reflects an intent to flow back these ITC credits,
he could have to ? self-assess,? in effect notifying the IRS of the violation and giving back the
ITC. Tr.1, pp. 71, 90. Mr. Stack will not file atax return with anillegal 1TC credit, regardiess
of the odds the IRS will catch the violation. He will not commit a crime just because thereisa
chance he will not get caught. Tr. 1, pp. 71-72.

Finaly, it must be recognized, as Mr. Effron himsdf agreed in response to a question
from the Bench, that with respect to ITC ? customers have not only fully recovered the cost of
the divested plant, but even more s0.? And, he agreed further that there is no cost for the
investment tax credit to offset. Tr. 2, p. 266.

As shown in the foregoing, WMECO? streatment of |ITC isthe only one that may be
adopted. Customers have fully recovered the cost of the fossil/hydro units at issue here, and the
IRS rules, supported by the guidance provided by PLRs, is absolutely clear that ITC from sold

generation assets cannot be credited to customers.

2While Mr. Stack is not in a position to know what violations are caught and penalties assessed
between the IRS and individual taxpayers, thereis no reason to believe that the IRS does not vigorously
enforceits I TC normalization rules. See, for example, Exh. AG-RR-1.
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B. THE ATTORNEY GENERAL? STHEORY WITH RESPECT TO THE
RECOVERY OF ITCISEMBARRASSINGLY WEAK AND MUST
BE REJECTED.

The Attorney Generad? s argument with respect to the recovery of ITC seemsto boil
down to afew points. First, the Attorney General? s witness claims PL Rs are meaningless and
that he does’t agree with the IRS? s interpretation anyway. Second, he claims that because
two dectric companies may or may not have taken a different posture with respect to ITC, a
posture which exposes them to pendties, that WMECO should take a position that violates the
Interna Revenue Code. Third, the Attorney General? s witness suggests that WMECO violate
the IRS code and try to cover it up by confusing the IRS. None of these arguments are worth
serious consideration.

1. The Attorney General? s Claims With Respect To PLRsAre
Bizarre.

The Attorney Genera? s witness Effron takes the untenable position on the IRS PLRs,
which would be laughable if this were not such a serious maiter, that PLRs are more or less
random events that have no bearing on anyone except perhaps the taxpayer that requests them.

See, eg., Exh. AG-1, p. 22. Mr. Effron admitsto reading PLRs in the past, but he testified
that he redly does not know why hedid so. Tr. 2, p. 224. He further tetified that he did not
know that the nationd office of the IRSissues PLRs. He also stated that he had not read PLR-
105884-99, the most important PLR relating to ITC normaization violations, before submitting
histestimony. Tr. 2, pp. 227-228. Hisignorance, or feigned ignorance, about PLRsin genera
and about PLR-105884-99 in particular, is amonumentaly damning admission for someone

that claimsto be familiar with tax and accounting practices for regulated entities.
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In contrast to Mr. Effron? s position, Mr. Stack tedtified that although a PLR cannot be
used by a non-requesting taxpayer as precedent, a PLR provides a? very good indication of
how the IRS would rule on any similar matter?.” Exh. WM-6, p. 5. He agreed with the Bench
that ? private letter rulings are cited all the time in papers, position papers, filed with the [IRS)].?

Tr. 1, p. 94. Mr. Stack? s expert opinion isthat PLRs have been ? dosdy sorutinized by utility
companies and their regulators for guidance in generd. Further, to ignore the IRS? s clearly
defined position in a PLR would be inappropriate? . Exh. WM-6, p. 5. Mr. Stack does not
take issue with the fact that the IRS through a PLR cannot supersede exigting law,® but PLRs
are avery important factor in confirming how existing law isto be implemented (as discussed
above, Mr. Stack does not rely only on PLRs but al'so on existing law). Based on the record,
there can be no doubt that Mr. Effron is totaly wrong with his interpretation of PLRs and that

Mr. Stack has it exactly right.

After reading PLR-105884-99, it is easy to see what Mr. Effron? sred problem iswith
the PLRson thisissue. The problem is the PLRs completely undermine the Attorney Generd? s
position. On cross-examination Mr. Effron was forced to argue the untenable position that he
should be relied upon rather than the IRS because the IRS was wrong in PLR-105884-99 in
concluding that an ITC violation existed. Tr. 2, p. 230. Unfortunately for the Attorney Genera
but, based on the level of Mr. Effron? s tesimony, fortunately for the rest of the country, Mr.
Effron does not have the authority to decide if an ITC violation exigs: the IRS does that,

whether the Attorney Generd likesit or not. The IRS makes the rules and companies are

% For that reason, the Pennsylvania case cited by the Attorney General on page 18 of his brief is
irrelevant. No oneisclaiming the PLRs have the force of law. The Attorney General? s attempt to divert
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obliged to follow them.

Initsreview of the ITC issue, no credibility can be placed onthe Attorney Generd? s
position with respect to PLRs. In fact, the Attorney General? signorance on this issue foroefully

argues agang his credibility on other issues.

2. Other Electric Companies Do Not Provide GuidanceOn ThelTC
| ssue.

Second, the Attorney Genera claims that because Fitchburg Gas and Electric Light
Company (? Fitchburg? ) and Montaup Electric Company (? Montaup?) (a company now
absorbed into Nationd Grid) may have made regulatory filings (to the Department and the
FERC, respectively) that included provision for acredit of ITC, that WMECO should follow
thisrisky path. Exh. WM-2, p. 22. In response, the record shows that there is no way to
know what Fitchburg and Montaup did without examining their tax returns and determining, for
example, if they sdlf-assessed for an ITC violation. Tr. 1, p. 95. In addition, there are any
number of reasons that those companies may have proceeded in a particular manner (e.g., Sde
agreements with the partiesin their particular proceedings) that are not in the record of this
proceeding and that the parties to this proceeding will never know. In addition, as Mr. Stack
testified, in questioning by the Bench, even if Fitchburg and Montaup treated the ITC creditin a
certain way, no one can conclude that the IRS agrees with such an approach until the IRS audits
thereturns. Tr. 1, p. 95. And, becausethisITC issueis dill a relatively new one, it could be
that the IRS is only now redlly examining companies’ tax returnsthat raisetheissue. Tr. 1, p.

88.

attention by raising such a point shows how devoid of merit his main contentionis.
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A late claim to try to buttress the Attorney General? s weak arguments with respect to
ITC, aclaim that was not made in either Mr. Effror? s direct or surrebuttal testimony, and which
was aired only on the last day of Mr. Effror? s testimony, was that New England Power
Company and Boston Edison Company also provided a credit for ITC. Tr. 2, pp. 284-285.
Mr. Effron did not tetify to this of his own knowledge but was relying on othersin the Attorney
Generd? s office. Tr. 2, p. 285. The material provided in an attempt to support his assertions,
however, does not support the position heis passing dong. Exh. DTE-RR-15 shows no
indication that ITC was returned by Nationd Grid or any NStar company. Again, thereisno
way of knowing what occurred in the New England Power Company and Boston Edison
Company cases, or what agreements were arrived at between the parties. If, in fact, there was
some I TC credit, which is completely unsubstantiated, it was done surreptitioudy, which only is
even more support for WMECQO? s position that to provide the credit would be a normaization

violation.
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3. Concealing A Violation From The IRS Asthe Attorney General
Advocates |s I mproper.

The need to hide the ITC credit from the IRS goes to the third point raised by the
Attorney Generd. While not admitting thet thereisan ITC violation, Mr. Effron would have the
Company engage in certain practices to hide from the IRS what is redlly taking place. Exh.
AG-2, pp. 22. AsMr. Stack testified, the Interna Revenue Code prohibits doing indirectly

what cannot be done legally directly. Exh. AG-6, pp. 6-7.

C. CONCLUSION

The discussion above demonstrates that the Attorney General? s position with respect to
the ITC has no merit. Customers have paid solely for the cost of the divested plant related to the
period the plant was used to generate electricity. Customers have properly received tax benefits
of depreciation and ITC for that portion of the plant. Any gains as aresult of the sale have
properly reduced Transition Costs. Based on the law and the PLRs interpreting the law,

WMECQ? sfiling properly recognized that any attempt to offset ITC credits againgt the transition

costs would violate the Internal Revenue Code and expose WMECO to penalties.

VIlIl. FURTHER REDUCTIONSTO TRANSITION COSTSCLAIMED BY THE
ATTORNEY GENERAL ARE IMPROPERLY RAISED IN THIS
PROCEEDING AND/OR ARE TOTALLY WITHOUT MERIT.

A. THERE CAN BE NO ADJUSTMENT OF TRANSITION COSTS FOR
THE MADISON/OTHER WHOLESALE CONTRACTS THAT WERE
TOTALLY INSULATED FROM WMECO? SCUSTOMERS.

1. I ntroduction.

The? Madisor? contract refers to a contract signed by The Connecticut Light and

Power Company (? CL&P?) and WMECO to serve the Town of Madison Department of
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Electric Works. Madison isamunicipdity in Maine. Tr. 2, pp. 140, 148; Exh. DTE-RR-5.
Madison was the firgt full requirements contract. Later, NU signed smilar, smdler full
requirements contracts. Tr. 1, pp. 141-142. Because Madison was the first and largest
contract of thiskind, the contracts became known as Madison-type sdles. Tr. 1, p. 142. (For
ease of reference the Madison and other full-requirements contracts will henceforth be
collectively referred to asthe ? Madison? contract.) The Madison contract was completely
insulated from WMECQO? s customers; customers bore no cost and no risk associated with the
contract and, appropriately, none of the costs or revenues from the Madison contract has been

applied toward WMECQ? s transition charge. Exh. WM-5, pp. 20-21.

2. The Finality Of Department Decisions Bars The Attorney
General From Raising The Madison/Other Issueln This
Proceeding.

Asindicated above in Section Il (Procedura History) and 111 (Standard of Review), the
Department, in D.T.E. 97-120, fully identified and determined ? those costs and categories of
costs for generation-related assets, investments, and obligations? which may be dlowed to be
recovered through a non-bypassable transition charge?? G.L. c. 164, ? 1G(a)(1). Asindicated
above, the Department heard from numerous witnessesin D.T.E. 97-120, including Mr. Effron
and others retained by the Attorney General? s office. The Department also reviewed tens of
thousands of pages of material on every conceivable topic in reaching its decison to gpprove
WMECO? s restructuring plan. Although the Madison contract wasin place at the time of the
D.T.E. 97-120 proceeding and its treatment was disclosed to the Attorney Generd in various
fud adjusment filings (see, e.g., Exh. DTE-RR-5 (WMECO? s Fud Adjustment filing in D.P.U.
96-8C (August 8, 1996), Schedule 5), and fud charge costs were at issuein D.T.E. 97-120
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(see D.T.E. 97-120 (September 17, 1999), pp. 60-61), the Attorney General never raised any

issue concerning the Madison contract in WMECQO? s restructuring proceeding. Tr. 2, p. 237.

There could be many explanations for why the Attorney Generd did not raise the
precise Madison contract in the restructuring case.® Whatever the explanation, however, the
result isthe same: the Department has ruled on the categories of costs which can be recovered
and the Attorney Generd isbarred by res judicata from rasing the Madison contract issuein

this or any future reconciliation proceeding.”

Res judicata incorporates the judicia doctrines of issue precluson and clam
preclusion.® ? In Massachusetts, claim preclusion renders ? avaid, find judgment conclusive on
the parties and their privies, and bars further litigation of al matters that were or should have
been adjudicated in the action?® Claim preclusion may apply, upon a party? s showing of three
dements ? (1) the identity or privity of the parties to the present and prior actions; (2) identity

of the cause of action; and (3) prior fina judgment on the merits.?”

Clam precluson is grounded on fundamental notions of fairness and
judicid/adminigtrative efficiency.® It would be unfair to a party who believed an issue to be

Settled to have to be perennidly at risk that an opposing party will raisetheissue. Thus, to

* That the Madison contract could have and should have been raised in D.T.E. 97-120
distinguishesit from other issues, such as those pertaining to the divestiture of fossil/hydro assets, which
could not have been adjudicated in D.T.E. 97-120 and are appropriately at issue in this proceeding.

® Blanchette v. Sch. Comm., 427 Mass. 176, 180, n.3 (1998).

® Levenson v. Feuer, No. CA 1997-04699-F, 402 Mass. Super. LEX1S 303, at *28 (Mass. Super. Ct.
May 24, 2000), quoting Heacock v. Heacock, 402 Mass. 21, 23 (1998) (emphasis added).

"1d., quoting Gloucester Marine Rys. Corp. v. Charles Parisi, Inc., 36 Mass. App. 386, 390 (1994).
There are exceptions to the principles of resjudicata and claim preclusion but they do not apply here.
Exceptions exist when the court of agency did not have subject matter jurisdiction, the power to award full
relief, or there was a clear usurpation of power. Conservation Comm? nv. Pacheco, 49 Mass. App. Ct. 737,
742 (2000).
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dlow a? second bite at the apple? contravenes al dements of efficiency and fairness’

Moreover, public policy favors a doctrine that there is a findity to litigation.™

Thefirst dement of clam precluson ismet in this Stuation because the partiesin the
present action, the Attorney Generd and WMECO, are the same parties that were involved in
the restructuring plan proceeding, D.T.E. 97-120. Likewise, the second element of claim
precluson is met in thisingtance because the same issue of recovery of trangtion costsis being

adjudicated.

The third dement of claim preclusion is also met because the Department issued afind
order. In Stowe v. Bologna, the Supreme Judicial Court stated that ? [d] final order of an
adminigtrative agency in an adjudicatory proceeding, not appeaed from and to which the apped
period has expired, precludes rditigation of the same issues between the same parties, just as
would afina judgment of a court of competent jurisdiction?.* The court stated that subsequent
hearings between the board and the parties were not meant to reopen the origind hearings and,
thus, unless a party moved to have the proceedings reopened, the decison made in the origina
hearing were find.* The SIC has specificaly held the that the decisions of the Department are

find a the conclusion of each stage of a proceeding, unless gppeded.”

In this instance WMECQO? s restructuring plan has been decided and the period for

8 Levinson, 2000 Mass. Super. LEXIS 303 at *34, citing Gloucester, 36 Mass. App. at 390.

° See Blanchette, 427 Mass. at 181.

% Pacheo, 49 Mass. App. Ct. at 742, quoting Wright Mach. Corp. v. Seaman-Andwall Corp., 364
Mass. 683, 688 (1974).

1 415 Mass. 20, 22 (1993), quoting United States v. Utah Constr. & Mining Co., 384 U.S. 394, 421-
22 (1966).

“1d.

13 See Sudbury v. Dep?t of Pub. Utils., 343 Mass. 428, 433 (1962).
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requesting reconsideration, clarification or appedling to the courts haslong since expired. As
such the case and the points at issue in D.T.E. 97-120 are closed. The doctrine of resjudicata

asit gopliesto claim protection fully gpplies.

The havoc that would be created should the Department proceed to the merits of the
Madison contract issuein this proceeding is easy to see. Reconciliation proceedings, instead of
being casesin which ? the difference between projected transition costs and actud transition
costs? are reconciled (G.L. c. 164, ? 1A), will be a continuation of the restructuring case. If
the Attorney Generd is alowed to raise the Madison issue here, he may, in next year? s
reconciliation proceeding, decide to present other issues that could have and should have been
litigated in the restructuring case-in-chief, cdlaming that he did not think of the issue during that
proceeding. In addition, in future reconciliation proceedings, he may relitigate an issue decided
inD.T.E. 97-120 claming that he has thought of a new, better argument for disdlowing certain

WMECO costs.

The Department should not dlow the Attorney Genera to make the reconciliation
proceedings smply a continuation of the restructuring proceeding, with no issue barred, asthe
Attorney Generd proposesin the Standard of Review section of hisbrief. The far better result
isfor the Department to recognize the findity of its own decisions and the doctrine of res
judicata and clam protection to limit reconciliations to the scope expresdy set forth for them in
G.L.c.164,? 1A. The Depatment should regject the Attorney General? s attempt to raise the

Madison contract issue in this proceeding.

! See Section 111, above, for the proper Standard of Review in this proceeding.
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3. On The Merits, The Attorney General? s Claim With Regard To
The Madison Contract s Exceedingly Weak And Must Be
Rejected.

The Attorney General? s position on brief with respect to the Madison contract is
illogical, and should be rgected. The facts behind the Madison contract are fairly ample.
CL&P (WMECO?s much larger Connecticut affiliate) and WMECO agreed to serve Madison
under anew regulatory system that was just Sarting to emergein the mid-1990?s. Tr. 1, p. 65.

Markets were opening up to competition and large customers were bidding for service. Tr. 1,
pp. 64-65. The sources of supply for the Madison contract were from various partiesand a
portion may have come from generation facilities on the NU system. Tr. 1, p. 63. The
precedent from day one of the Madison contract was to remove incremental costs for supplying
the reguirements of the Madison contract from costs that WMECO? sretail customers
supported.’ Tr. 1, pp. 65, 111; Tr. 2, p. 144; Exh. WM-5, p. 21. Customers were completely
neutralized as to the effects of this market contract because inherent in the contract were market
risks that were never placed on customers. Tr. 1, p. 66. The treatment of insulating customers
from the risks and benefits of the Madison contract was repeatedly reflected in WMECO? sfue
adjustment charge (? FAC?) filings (see Exh. DTE-RR-5) and approved by the Department in

its quarterly FAC orders.

Furthermore, Mr. Baumann testified on a number of occasons that there were no
additiona costs associated with the Madison contract because no additional capacity costs
were imposed on the Company (Tr. 2, pp. 146, 150, 152) and the Attorney General? s witness

has not chalenged that position. Mr. Baumann aso stated that any costs dlocated to WMECO
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asareault of the Madison contract through the Northeast Utilities Generating and Transmission

Agreement (? NUG& T?) were removed from the FAC calculations. Exh. DTE-RR-7.

In response to the Company? s position, the Attorney Genera can only claim that: (1)
athough WMECO has removed the energy costs associated with Madison from
generating operating costsit has not recognized capacity and energy revenue in excess of cog;
and (2) the Company? s customers are bearing fixed costs associated with the contract so

customers should be assigned all the benefits of the contract.®

These two points have been refuted in Mr. Baumann? s testimony et forth above.
WMECO removed dl of the costs and revenues relating to Madison to keep its customers
insulated from the contract. It certainly is not gppropriate to recognize revenuesif codts have
been diminated. Asto the second point, Mr. Baumann testified that as an incrementa contract
there were no costs borne by customers other than the energy costs, which were diminated
from the fuel adjustment charge. In any case, it does not follow that if there were some fixed
coststhat dl the benefits of the contract should somehow be granted to WMECO customers as

awindfdl.

4. Conclusion

> 1n the Attorney General? s Brief and in Exh. AG-2, thereis reference to Exh. AG-3, the Formulafor
Calculating Transition Charges, Section 1.1.3(b)(ii). Thisisared herring. Asthe Attorney General should
know, this hasto do with recovery of costs prior to asset divestiture and has nothing to do with the
Madison contract.
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The Department should reject the Attorney General? s arguments with respect to the
Madison contract. The Company has followed a congastent policy of keeping customers
insulated from the Madison contract and this has been approved by the Department through the
fuel adjustment charge. The Attorney Generdl? stardy attempt to confuse the facts and the

Department? s precedent on this issue should be dismissed.

B. THERE SHOULD BE NO ADJUSTMENT OF TRANSITION COSTS
FOR THE TARIFF 7 OFF-SYSTEM SALESBECAUSE THESE
SALESWERE TOTALLY INSULATED FROM WMECO? S
CUSTOMERS.
1. Introduction
The T-7 Off-System Sales refer to contracts that are Smilar to Madison in the sense
that they are incremental market-based contracts from which WMECQO? s customers were
totally insulated. Tr. 1, p. 111; Exh. AG-IR-1-13. Unlike Madison, however, these contracts

weren’ t supplied from NU sources at al. Tr. 1, p. 112. Asan example, there were sdesin

Pennsylvania that were supplied from Canadian power. Tr. 1, p. 112.°

2. The Finality Of Department Decisions Bars The Attorney
General From Raising The Tariff 7 Off-System SalesIssueln
This Proceeding
Aswas explained with respect to the Madison contract issue, above, the recoverability
of Taiff 7 Off-System Sdes was within the scope of D.T.E. 97-120 and was decided in that
proceeding. The Attorney Generd is precluded from raising the Tariff 7 Off-System Sdesissue

in this proceeding. Please refer to Subsection A.2, above, for adiscussion of this point.

3. On The Merits, The Attorney General? s Claim With Regard To
TheTariff 7 Contracts|s Exceedingly Weak And Must Be
Rejected.
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The Attorney Generd has made a half-hearted attempt to come up with some rationde
to include an amount from Tariff 7 Off-System Sdes as a credit to trangtion costs. None of
these are credible and some statements are smply wrong. For example, the Attorney General
states that since ? generation costs are included in the trangition charge, the operating margin
attributable to these sources should be credited againgt the generating operating costs? Attorney
Generd Brief, p. 30. However, the generation related to Tariff 7 Off-System Sales has nothing
to do with the Trangtion Charge.™ All the Tariff 7 Off-Sysem Sdesinvolved non-NU, non-

WMECO generation.

The Attorney General? s assertion is not consistent with his own witnesses testimony.
Mr. Effron agreed at least twice in this proceeding that Tariff 7 Off-System Sdes were
connected to power purchased by NU and not NU? s own generation. WM-IR-1-16; Tr. 2, p.

239.

In addition, the Attorney Generd inexplicably clamsthat the Tariff 7 Off-System Sdes
are related to WMECO generation and that there is no evidence to the contrary. Attorney
Generd Brief, p. 31. Thisissmply wrong. Mr. Baumann definitively testified thet the Tariff 7

Off-System Sales had nothing to do with WMECO or NU generation. Tr. 1, p. 112.

Aswith the Attorney Genera? s contentions with respect to the Madison contract, his
assartions with respect to Tariff 7 Off-System Sdles dso must be rgjected. WMECO? s
customers have been completely insulated from the Tariff 7 Off-System Sadles and the

transactions did not even involve generation on the NU system or a buyer on the NU system.

A. WMECO HASPROPERLY DEDUCTED FROM THE NET PROCEEDS
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OF ITS1999 TRANSACTION INVOLVING FOSSIL/HYDRO ASSETS
THE AMOUNT PERTAINING TO TRANSMISSION SERVICE.

1. The Value Of The Transmission Services Sold Has Been
Demonstrated To Be $2.5 Million As Reflected In WMECO? s
Filing.

As part of the generating facilities that WMECO sold in 1999 were Units1 and 2 and a
j€t turbine generator at its West Springfield station. Tr. 3, p. 303.” Mr. Baumann testified that
the purchaser of these generating units, CEEMI, needed transmission service over WMECQO? s
transmission linesin order to deliver the output of its newly-purchased units to the pool
transmission facilities (PTF) network and the transmission grid. Tr. 3, p. 303. WMECO and
CEEMI engaged in negotiations and agreed that the purchase price for the needed transmission
access would be $2.5 million. Id.; Exh. WM-5, pp. 5-6. Thisamount is consistent with the
Company? s approved Open Access Transmission Service Tariff No. 9 for prepaid charges

related to point-to-point transmisson service. Exh. AG-IR-5-11. The $2.5 million amount was

received from CEEMI at the time of the sale of the generation assets. Tr. 3, p. 303.

The total amount received by WMECO for its fossI/hydro generation facilities and its
transmission rights was $47 million, $44.5 million for the generating facilities and $2.5 million for
transmisson service. Tr. 3, p. 312. Mr. Baumann testified that it is not unusua for a purchaser
to make a payment for transmission rights to access the PTF system at the time of purchase that

is considered separate and distinct from the payment for generation. Tr. 3, p. 304.*

1 The Attorney General? s reference to ? reasoned consistency? with respect to transition service
paymentsis misplaced (Attorney General Brief, p. 24, fn 11). Thereisno evidence that the Department has
any precedent concerning transmission service payments taking place at the sametime asasale of a
generation asset. Indeed, the testimony from Mr. Baumann is that such transmission service payments have
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When WMECO cdculated the net proceeds from the sdle of the fossil/hydro
generation, it properly deducted the $2.5 million rdlaing to transmission. Id. It isproper
because the Electric Utility Restructuring Act makes abundantly clear that only generation-
related proceeds are to be used to apply against trangtion costs. Indeed transition costs refer
only to those generation costs that are ? stranded.? For, example, G.L. c. 164, ? 1A(b)(3),
States that ? [d]ll proceeds from any such divestiture and sde of gener ation facilities? shal be
applied to reduce the amount of the salling electric company? s transition costs? (emphasis
supplied). Asafurther example, G.L. c. 164, ? 1G(b)(1) states that transition costs may be
recovered only for ? gener ation-related assets and obligations [determined] to have been
prudently incurred and associated with producing eectricity? (emphasis supplied).
Transmisson assats have never been included in the caculation of trandtion cogts and are totaly

digtinct and separate from the sde of generation assets.

The vaue for transmission service paid by CEEMI to WMECO shown on Exh. WM-1,
Exh. RAB-4, p. 4B of 13, is gppropriately deducted from the net proceeds of the fossil/hydro

sde and credited to transmission, and no other treatment of these revenuesis appropriate.

2. The Attorney General 1s Confused And His Attempt To Reduce
Transtion Costs By Crediting Transmission Revenues|s
Completely Unfounded.
In his brief, the Attorney Generd cannot seem to understand the difference between the

$2.5 million received by the Company and the proceeds from the sdle of the generating facilities.

Attorney Generd Brief, p. 23. Asindicated above, the digtinction is smple, the $2.5 millionis

been negotiated at the time of asset divestiture in the past.
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directly related to transmission service and the $44.5 million are the proceeds from the sde of
generation. Compounding the confusion the Attorney Generd blindly clamsthat: (8) the
Formulafor Caculating Trangtion Charges (Exh. AG-3) does not include a category for
intangible assets such as transmission codts (Attorney Generd Brief, p. 23); (b) the $2.5 million
dlocation to transmission was Smply an income tax entry (Attorney Generd Brief, p. 23); and
() thereisno ? cost? associated with T-9 transmission access (Attorney Generd Brief, p. 25).

Each point isincorrect and is addressed below.

@ The Formulafor Cdculating Trandtion Charges. It should have been apparent to
the Attorney Genera that the reason the Formula (Exh. AG-3) does not address transmission
interconnection payments, as discussed above, is because the Formula only gppliesto
generation-related costs. See, e.g., p. 3. Because trangition cogts can only include generation-
related cogts thereis no point for the Formula to address the inclusion or exclusion of

transmission costs (or, for that matter, distribution cogts).

(b) The Payment from CEEMI. The Attorney Generd? s alegation that there was no
red payment for transmission access by CEEMI and the whole structure was smply done for
income tax purposes was demolished by the testimony of WMECO? s witnesses at hearings.
Mr. Baumann testified that a $2.5 million payment from CEEMI to WMECO was made for
transmisson rights. Tr. 3, p. 301. Further, while the Attorney Genera correctly points out that
the Second Amendment to the Purchase and Sale Agreement between WMECO and CEEMI
(Exh. AG-3-10, Bulk Attachment) identifies the $2.5 alocation for transmission, this does

nothing to support his contention. As Mr. Stack testified, ? any time an entity sdlls assetsto

51059710_1.DOC 67115-97700 - 47_

June 12, 2001 4:53 PM



another entity, they? re required in their tax returns? to complete Form 8594 which alocates the
sales price to the various assets acquired. Tr. 3, pp. 311-312. Obvioudy, because part of the
sdewasfor generation and part was for transmission, the parties to the transaction wanted to
reflect properly the alocation to each in the Second Amendment to the Purchase and Sdle
Agreement. Thefact that the $2.5 million alocation to transmission is st forth in the Purchase
and Sale Agreement supports the Company? s position and provides absolutely no support for

the Attorney Genera? sdaim.

(© The Cost of Transmission. Along with his other dlaims, the Attorney Generd? s
assartion that thereis no ? cost? associated with T-9 transmission access is baffling. Attorney
Generd Brief, p. 25. Even the Attorney Genera? s own witness admitted that there is a cost

associated with transmitting power. Tr. 3, p. 221.

While the Attorney Genera might wish that it was not o, $2.5 million was the amount
determined by the parties for the costs of T-9 transmission service. The Company submitted a
revenue calculation of $2.5 million based on the adlocation of these costs. Exh. AG-IR-5-11.

Tr. 3, p. 349.

3. Customers Will Receive The Benefit Of The Transmission
Payment Received From CEEMI.

WMECO? s customers will benefit from the transmission payment from CEEMI in the
manner in which dl transmission revenues benefit cusomers, through the operation of the
FERC-approved tariff. Tr. 3, p. 305. Infact, Mr. Baumann testified that the Company

?intends to file with the FERC? before the end of the year to recognize the revenues from
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CEEMI. Tr. 3, p. 306.

The Attorney Generd? s position with respect to customer benefit is not cogent. He
repests the discredited theory that customers are entitled to transmission revenues under the
Restructuring Act (Attorney Generd Brief, p. 24) and States that recovery through customary
FERC tariff channelswill cost cusomers the time vaue of money. 1d. Thefact remains that
transmission revenue is not intended to be reflected in the Trangtion Charge. If the Attorney
Generd has a problem with the manner in which transmission costs are handled by FERC, he
should take his complaint to FERC. In the meantime, WMECO will be following the rules st

forth by FERC and recognizing the CEEMI payment in transmission retes.

D. THERE ISNO BASISFOR INCLUDING SHORT-TERM DEBT IN
WMECO?S CAPITAL STRUCTURE FOR 1999 ASARGUED BY
THE ATTORNEY GENERAL.

WMECO presented its capita structure for 1998 and 1999 in Exh. AG-1-35." The
Attorney Genera? s witness does not take issue with the capita structure WMECO used for
1998. Exh. AG-1, p. 30. Asset forth in Exh. AG-1-35, WMECO? s long-term debt in 1998
was 55.41 percent, with preferred stock 6.22 percent and common equity 38.37 percent. Exh.
AG-1-35, p. 1. In 1999, these ratios remained approximately the same; long-term debt was
51.49 percent, preferred was 8.73 percent and common equity was 42.05 percent.
Inexplicably, however, the Attorney Genera has asserted that the 1999 capital structure must
be artificidly revised to reduce WMECO? s cost of capital. Attorney Generd Brief, p. 21. The

Attorney Generd would accomplish this by using a mechanism that has no identified precedent
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at the Department for eectric companies -- including short-term debt in the caculation.”” See
D.T.E. 97-120, pp. 98-99.

Mr. Baumann eoquently explained at hearings why short-term debt has not been used
by the Department or by other public utility commissons. He stated in response to a question
from the Bench that:

short-term debt has aways been viewed as debt used in your current

operations. It changes quickly. It goes up; it goes down. Whereas your long-

term debt, your preferred stock, and certainly your equity, those ratios and

those balances are more consdered long-term in nature and really go towards

the capita base of your company?. So that? s why we would hold consistent

with what the Department has found over the years? to not include the short-

term component as part of the capital structure [Tr. 2, pp. 136-137].

Mr. Baumann aso testified that WMECO? s debt to equity ratios for 1999 were reasonable.
Tr. 2, p. 135. He stated that:

normaly in acapitd sructure you try to create a balance between your equity

component and your debt component”?. | have been in enough proceedings to

know that a 60 percent debt/40 percent equity ratio is a balanced ratio that

companies have grived to maintain in their regulatory filings[Tr. 2, pp. 135

136].

The Attorney General? s response to the Company? s use of a reasonable capital ratio,
that is employed pursuant to long-held Department precedent, is completely speculative and
wrong. The Attorney Generd dlaims, without any foundation or basis, that WMECO? s capital
gructure in 1999 was ? less than the amount needed to finance the Company?  (Attorney

Generd Brief, p. 21). Hethen takes it upon himsdf to make believe that some, but not dl,

" |n response to a specific WMECO data response asking for any instances in which the
Department used short-term debt in an electric company? s capital structure, the Attorney General could not
identify oneinstance. Exh. WM-IR-1-41. In addition, short-term debt asthetermis used here was not
employed by the Company in D.T.E. 00-40. In that unique proceeding, an attempt was made to project a
future capital structure (unlike the historical data being presented here) and ? short-term? was the label
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short-term debt is long-term debt (though at short-term debt rates instead of |ong-term debt
rates). Hisinadequate excuseis that he knows the relationship (without presenting any evidence
to support his contention) between short-term and long-term debt. Further, the Attorney
Generd? s podition is contrary to that taken by hiswitnessin a prior proceeding. In Exh. DTE-
RR-14(i) (Toledo Edison 95-299-EL -AIR), Mr. Effron did not take issue with a capital
sructure of 45 percent equity for a number of dectric utility companies (45 percent issmilar to
the equity ratio in place for WMECO in 1999, and did not propose to include short-term debt
in the capita structure calculations (pp. 12-13; Exh. DJE-7, pp. 1-7).

The Attorney General? s position must be firmly dismissed by the Department. Apart
from being based on unsupported alegations, it is contrary to the record in this case, which
establishes that WMECO? s 1999 capital structureis reasonable. In addition, it is contrary to
the essentid difference between short-term and long-term debt to which Mr. Baumann testified
and contrary to the Attorney General? switness? prior testimony. Findly, it is contrary to the
long-held precedent of the Department for calculating WMECO? s and all other eectric
companies cost of capital. The capital structure presented in Exh. AG-IR-1-35, as updated in
Exh. AG-IR-3-8 (see Tr. 2, p. 133), should be used to determine the cost of capital in this
proceeding.

E. THE DEPARTMENT HASEXPRESSLY ALLOWED WMECO TO

COLLECT GENERATION OPERATING COSTS, INCLUDING
CAPITAL ADDITIONS, UPTO THE TIME OF DIVESTITURE FOR
FOSSIL/HYDRO ASSETSAND THE START OF THE NUCLEAR

PERFORMANCE-BASED RATEMAKING PROGRAM FOR
NUCLEAR UNITS.

given to the projected general debt supporting stranded generation assets. Exh. DTE-RR-11.
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In D.T.E. 97-120, the Company proposed to collect ? total generation operating costs?
through the generating operating costs component of the variable portion of the trandtion
charge. D.T.E. 97-120 (September 17, 1999), p. 91. Thesetotal generation operating costs,
including by definition the capital additions needed to continue to operate, were to be collected
until divestiture for the fossil/hydro units and until the NUG& T was terminated and the nuclear
performance-base ratemaking program started for Millstone2 and 3. D.T.E. 97-120, pp. 87-
88, 126-127; Exh. WM-5, p. 19.

In D.T.E. 97-120, the Attorney General challenged the Company? s proposal asa
double-recovery, an assertion that the Department rejected (p. 91). The Department smply
indicated that to the extent these costs were collected through the generating operating costs
component of the variable portion of the trangtion charge (Column N, p. 3 of 14 of Exh.13Ein
D.T.E. 97-120; Exh. AG-3, p. 3 of 14 in this proceeding) they should not be collected
elsawhere. 1d.

Accordingly, the Formulafor Calculaing Trangtion Charges submitted and gpproved in
WMECO? s compliance filing in D.T.E. 97-120 (Exh. DTE-RR-16 in this proceeding)
contained Section 1.2.3(k), which provides for recovery as generation operating costs as
follows

Generating Operating Costs - As described in Section 111 of the Company? s

Revised Plan filed on September 4, 1998, until WMECO can resolve issues

related to the NUG& T and divestiture of it[s] non-nuclear generating facilities,

WMECO proposes that supply for Standard Service and Default Service will

be provided by the NU system resources, as provided for under the NUG& T.

During this interim period WMECO? s transition charge will be cost based to

include the benefits of the NUG& T and the operating costs associated with

Standard Service. The net codts associated with the aforementioned are
included in Column (N) on page 3.
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For the fossil/hydro facilities, a portion were sold during calendar year 1999 (as approved in
D.T.E. 99-29) and the other fossI/hydro and nuclear facilities continued to supply Standard
Service and Default Service until January 1, 2000. At that time, the NUG& T was terminated,
the Department-mandated nuclear PBR began and a third-party began to supply WMECQO? s
Standard Service and Default Service load. Accordingly, the Department approved
WMECO? s collection of capital additions and other ? total generating operating costs? for
WMECO? s generating units until their sdle or if not sold, until January 1, 2000.

The Attorney Genera makes the specious claim that because another section of the
Formulafor Calculating Trangtion Charges (Section 1.2.3(i), one that governs recovery in
calendar 2000, WMECO should not be able to recover its legitimately-incurred 1998-1999
capitd additions incurred to keep its plants running to supply its customers with Standard
Sarvice and Default Service ** Attorney Genera Brief, p. 26.

Upon questioning by the Bench a hearings, the flimsy nature of the Attorney Generd? s
assertion became apparent. Asked how ? recovering post-1995 cap adds through the
generating/operating codts [is] inconsistent with the Department? s order on lost revenues? the
Attorney General? s witness answered that ? | don? t think it isinconsistent with that piece of the
order? (Tr. 2, pp.273-274). Asked again ? what [the Company] attempted to do here, in [Exh.
WM-1] Exhibit RAB-4?[ig] inconsistent with the Department order?  the witness answered
?Thereisno part of the Department? s order that | could point to that would be inconsistent

with what the company is proposing? (Tr. 2, pp. 274-275). Thus, the Attorney Generd?s

8 \WWMECO does not take issue with Section 1.2.3(i). The nuclear PBR set forth in that section
became effective upon the termination of the NUG& T (January 1, 2000).
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witness has admitted that WMECO? s treatment is consistent and appropriate.

Findly, it isimportant to note that gpart from raisng its week argument pertaining to the
Formulafor Recovering Trangtion Codts, the Attorney Genera has never claimed that the
recovery of capital additions in the operating cogtsisin any way incondstent with the overdl
plan st forth by the Department in D.T.E. 97-120. The Attorney General undoubtedly has
remained silent on this point because the recovery of such cogtsis exactly what the Department
anticipated in D.T.E. 97-120. WMECO? s units were operated to serve its cusomers and it is
completely appropriate that the costs of this operation should be included in the caculation of
trangtion costs for March 1, 1998 through 1999.

Section 1.2.3(k) of Exh. DTE-RR-16 is the language governing the March 1, 1998
through March 31, 1999 reconciliation period. For that reason and the other reasons set forth
above, the Attorney General? s contention with respect to capital additions must be rejected.

F. WMECO HASPROPERLY ADJUSTED THE FAS 106 ACCOUNT TO

ELIMINATE ANY DOUBLE COUNTING; MR. EFFRON?S
INSISTENCE ON FURTHER DISALLOWANCESISMISPLACED.

In Section 1V, above, WMECO has indicated that it will effect a reduction to the
Company? s FAS 106 calculation to correct a double counting of the recovery of the FAS 106
ass=t. Thereisadouble counting because areturn of the FAS 106 obligation is shown both on
Exh. WM-1, Exh. RAB-4, pages 3A and 6. The reduction of the double counting amounts to
$1,248,000." Tr. 1, p. 13.

The Attorney Genera witness asserts now, however, that in addition to a double
counting of the recovery of the FAS 106 balance thereis aso a double recovery of the return

that should be diminated aswell. Attorney Genera Brief, pp. 27-28. The Attorney Generd? s
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dlegation issmply incorrect, as amply documented on the record.

For there to be a double counting of the return on the FAS 106 baance the return
would have to be incorporated in both pages 3A and 6. Thisisnot the case. Asidentified in
Exh. AG-IR-1-10, the adminigtrative and generd expenses contained in the generation
operating cost calculations on page 3A are the generation portion of the Company? s total
administrative and general expenses, as developed for WMECO? sfinancia statements. There
isno indication that these amounts developed for financid statements, including an amount for
the recovery of the FAS 106 balance, earn any return. Indeed, Mr. Baumann put the matter to
rest when he testified twice that there was no double counting. At the very beginning of
hearings, Mr. Baumann testified that ? Mr. Effron also stated that there was a double-counting of
the [FAS 106] return component, which is not the case? (Tr. 1, p. 13) Later, in responseto a
question from the Bench, he reiterated that ? the [FAS 106] return pieceis not in the
[administrative and general] piece on page 3-A? (Tr. 2, p. 167).

The Attorney Generd Brief Sates that ? Mr. Baumann did not challenge or object to
Mr. Effron? stestimony on thisissues [dic].? Attorney Generd Brief, p. 28. Perhapsthe
Attorney Genera forgot important testimony from hearings and did not read the transcript, but,
as shown above, Mr. Baumann did take issue with Mr. Effron? s unsubstantiated assertion and
sat the record straight. The Attorney General? s position with respect to the imagined double
recovery of the return on the FAS 106 baance must be rejected.

G. WMECO? SPROPOSAL TO CREDIT THE NET PROCEEDS OF

THE SALE TO CUSTOMERSNOW RATHER THAN OVER A
PERIOD OF YEARSTHROUGH THE RESIDUAL VALUE CREDIT

MORE IMMEDIATELY REFLECTSTHE BENEFITSOF THE SALE
TO CUSTOMERS
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Inits restructuring plan proceeding, the Company proposed the use of a Residua
Vaue Credit ?RVC?). Exh. AG-3. AnRVC takesthe net proceeds from an asset sde and
returns these net proceeds as a credit to the Transtion Charge over a period of years.
Customers receive areturn on the amounts returned. Exh. DTE-RR-16 (Section 1.1.3(b)). In
this proceeding the Company has proposed an dternaive to the RVC that is equivaent in
monetary terms but reflects the immediate credit to customers of the entire net proceeds from an
ast sdle. Exh. WM-5, p. 26. By reflecting an immediate credit to the Transition Charge,
accounting for the return of the net proceeds over aperiod of yearsis diminated. Therefore,
the immediate credit method is Smpler, avoids confuson and is adminidratively efficient. Exh.
WM-5, pp. 26-27.

The Attorney Generd? s witness, Mr. Effron, has admitted that the immediate
credit method ? should not affect the transition charge differently from the residua value credit
method in any subgtantiveway.? Exh. AG-IR-1-10. On brief, however, the Attorney General
has come up with three reasons for not progressing beyond the use of an RVC. None are
persuasive.

Frg, the Attorney Generd clams that use of the RV C will diminate any problems
regarding violations of ITC normaization requirements. Attorney Generd Brief, p. 35. This
point is a part of the Attorney General? s completdly discredited argument of how the Company
might avoid the IRS? s ITC normalization violaion rules. The existence of an RVC cannot and
will not have any effect on the existence of an ITC normdization violaion. The exisence of an
ITC normdization violation depends on the Interna Revenue Code and the Private L etter

Rulingsissued by the IRS. Mr. Stack tegtified that the key factor is the sale of the generation
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unit, not extraneous factors such asan RVC. See Section VI, above, for acomplete
discusson of the ITC.

Second, the Attorney Generd clamsthat the RVC will make it easier to observe how
the Company has treated the effect of the divestiture on the Trangtion Charge. Thisis contrary
to common sense. A mechanism that must be performed for many yearsinto the future which
includes caculations of carrying costs, will make it harder, not eesier, to view the effect of asset
divedtiture. The easiest way to observe the treetment of the effect of divestiture isto have the
Company give cusomers al their money back immediately and demonstrate how this was done.

Exh. WM-5, pp. 25-26. If the Department determines that additional schedules are needed to
make this determination, the Company is more than willing to provide them.

Third, the Attorney Generd, claimsthat dl the other eectric utilities in Massachusetts
use an RVC. Attorney Genera Brief, p. 34. Thismay be correct but many eements of
restructuring have changed since they were adopted. The Department should consider discrete
improvements to WMECQO? s, and other utilities?, restructuring plans where the change
sreamlines the process and where it can be verified that customers? interests are in no way
harmed.

Accordingly, the Department should allow WMECO to flow back to customers the
proceeds of its July 23, 1999 asset sde immediately, as reflected in WMECO? sfiling.

H. WMECO WILL SUBMIT A COMPLIANCE FILING SHOWING ALL

ADJUSTMENTSAND WILL REFLECT THESE ADJUSTMENTSIN

FUTURE RECONCILIATION FILINGSBUT THE FINALITY OF
PROCEEDINGS MUST BE HONORED.

WMECO is committed to providing the Department the information it needsin al the
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Company? s proceedings, including these reconciliation proceedings. After the Department
issues a decison in this matter, the Company will make a compliance filing so that al concerned
can verify that dl proper changes have been made. The results of that compliance filing will be
tracked in subsequent filings. Exh. AG-1, p. 16.

The Attorney General, however, is proposing a method of providing data that appears
to be motivated by an intent to raise issues that have been settled in one reconciliation
proceeding in alater reconciliation proceeding. Attorney Genera Brief, p. 35. See, also,
Subsection A.2, above. The Attorney Generd failsto explain what other use could be obtained
from continuing to provide datafor dl past periods. The only rationae that the Attorney
Generd can mugter is the confusing one that the additional data? will provide information that
could be useful in assessing different potentid paths for trangition charge recovery in the event
such differing options become available? Attorney Generd Brief, p. 35.

Asindicated above, the Department will have a full opportunity to rule on WMECQO? s
compliance filing in thisand in other reconciliation proceedings. Once the Department has findly
ruled, however, the issuesin areconciliation proceeding are closed and cannot be reopened.
The Department must make it clear that any information provided by the Company relating to
finally-decided reconciliation proceedings is not properly the subject of continued inquiry.

IX. CONCLUSION
WHEREFORE, for dl of the foregoing reasons, the Department of Telecommunications

and Energy should approve the recovery of Western Massachusetts
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Electric Company? s trangition charge reconciliaion costs st forth in its filing, Exh. WM-

1, asamended at hearings and shown in Section IV of this brief.
Respectfully submitted,

WESTERN MASSACHUSETTSELECTRIC
COMPANY

Stephen Klionsky, Esg.

260 Franklin Street, 21t Floor
Boston, MA 02110
617/345-4778 Telephone
617/345/4780 Telecopier
klionsh@nu.com

June 12, 2001

L Mr. Baumann is the Manager ? Revenue Requirements for Northeast Utilities Service Company (? NUSCO? ), which supplies centralize
icesto WMECO and other Northeast Utilities (? NU?) operating subsidiaries.

% See Section VI11.A.2 for adiscussion of an issue raised by the Attorney General that is not properly before the Department because it
gation of arestructuring case issue.

% A settlement is an action that eliminates an active or retired employee? s future benefits. For example, alump sum payment to an empl¢
terminates his’lher FAS 106 or pension benefitsis a settlement. There were no settlements with the employees affected by the July 23, 1999
il/hydrosale. Tr. 1, pp. 52-54; Tr. 2, p. 248

* Apart from these two it must be pointed out that page 9, footnote 5, of the Attorney General? s brief is, at best, misleading. Itistruetl
2 has been areduction in NUSCO employees but thisis occurring now and will continueinto 2002. Tr. 1, pp. 86-87. Assuch, that reduction, astt
rney General knows, is completely irrelevant to this proceeding. The effect of the reduction to NUSCO employees, which are true settlements, wi
cted in future WMECO reconciliation filings.

*> Hewitt Associates? actuarial analysis has been carried out based on the Department? slanguagein D.T.E. 97-120, p. 71. The actuarial
ysisis not in complete compliance with accounting standards because the actuaries treated the departed WMECO employees as if they were sub
? settlement? , or alump sum payment that settled their pension obligation. Thisis not the case. Thus, the actuarial analysis overstates the credi
oplied to the Transition Charge compared to what may be accounted for. However, Mr. Stack testified that because the amounts at question here
rnot material the credit did not pose aproblem in this proceeding. Tr. 1, pp. 92-94.

® Although the issue in this proceeding isthe I TC asit pertains to the fossil/hydro assets sold in 1999, the same issue will arise for the |
ing to the hydro and nuclear assets divested in 2000 and 2001, respectively.

’Even Mr. Effron agrees that the |RS attempts to be consistent inissuing PLRs. Tr. 2, p. 224.

% |n some sense the issue was dealt with in the Department? s determination of deferred fuel costs

® The manner in which the added costs were removed was through a decremental analysis, as explained by Mr. Baumann. Tr. 2, pp. 147-

1% The T-7 Off-System Sales were the subject of a correction identified by the Company, asindicated in Section |1, above. Most of the
nues in this category were more appropriately determined to be own-load transactions and will be credited to customersin WM ECO? s complianc
J. Exh. DTE-RR-13.

|t isunclear, in any case, what ? included in the transition charge? means.

2 The Department approved this divestiturein D.T.E. 99-29.

3 Inclusion of short-term debt in the Company? s capital structure is separate and independent of WMECO? s use of 1998-1999 capital
stureinitsrate of return calculation. See Section 1V(1), above. The use of the 1998-1999 capital structure was mandated by the Department in D.T
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20-A. AG-1-35.

“ Thisisyet another instance in which the Attorney General has improperly raised an issuein this proceeding that either should have't
«d in the restructuring case or was, in fact, raised in the restructuring case. Please refer to Subsection A.2 above, for adiscussion of why the
artment should reject the relitigation of thisissue.

> However, as also stated earlier in Section |V, any change in the Company? s method for calculating the FAS 106 obligation could elimi
double counting.
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